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SUBJECT: USG COMMENTS ON WIPO DOCUMENT-FOURTEEN QUESTIONS 
CONCERNING PARIS CONVENTION REVISION 

1. BY CIRCULAR NOTICE NO. 2302/081 OF SEPTEMBER 5, 1975, 

THE DIRECTOR GENERAL OF THE WORLD INTELLECTUAL PROPERTY 
ORGANIZATION (WIPO) INVITED COMMENTS ON ITS DOCUMENT 
PR/GE/II/2, "THE FOURTEEN QUESTIONS OF THE FIRST SESSION 
OF THE AD HOC GROUP OF GOVERNMENTAL EXPERTS," DATED 
SEPTEMBER 5, 1975. THE STUDY CONTAINED IN THIS DOCUMENT 
WAS PREPARED BY THE DIRECTOR GENERAL IN RESPONSE TO A 
RECOMMENDATION OF THE AD HOC GROUP AT ITS FIRST MEETING 
IN FEBRUARY, 1975. 

2. THE MISSION IS REQUESTED TO COMMUNICATE TO THE DIREC- 
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TOR GENERAL OF WIPO THE FOLLOWING USG COMMENTS, WITH AN 
APPROPRIATE LETTER OF TRANSMITTAL: 

QUOTE. IN CIRCULAR NOTICE NO. 2302/081, YOU INVITED 


Margaret P. Grafeld Declassified/Released US Department of State EO Systematic Review 06 JUL 2006 



Margaret P. Grafeld Declassified/Released US Department of State EO Systematic Review 06 JUL 2006 


GOVERNMENT COMMENTS ON DOCUMENT PR/GE/II/2, "THE FOURTEEN 
QUESTIONS OF THE FIRST SESSION OF THE AD HOC GROUP OF 
GOVERNMENTAL EXPERTS," DATED SEPTEMBER 5, 1975. 

"SUFFICIENT TIME DOES NOT EXIST TO PREPARE A FULL AND SUB- 
STANTIVE RESPONSE TO THE RANGE OF COMPLEX ISSUES RAISED IN 
YOUR ANALYSIS. HOWEVER, THE UNITED STATES GOVERNMENT 
TAKES THIS OPPORTUNITY TO OFFER SOME PRELIMINARY OBSERVA- 
TIONS IN CONNECTION WITH THE SUBJECT DOCUMENT. 

"IN ITS PRESENT FORM, THE PARIS CONVENTION FOR THE PROTEC- 
TION OF INDUSTRIAL PROPERTY PROVIDES THE NECESSARY FRAME- 
WORK TO INTERRELATE MANY DIVERSE NATIONAL PATENT SYSTEMS. 
ANY NATIONAL PATENT SYSTEM, HOWEVER, OF WHATEVER FORM OR 
SCOPE CANNOT BY ITSELF ASSURE THE TECHNOLOGICAL DEVELOP- 
MENT OF A COUNTRY. A PATENT SYSTEM MAY PLAY A VERY 
IMPORTANT OR A RELATIVELY MINOR ROLE IN A COUNTRY'S 
ACQUISITION AND DEVELOPMENT OF TECHNOLOGY. THE PROCESS OF 
DEVELOPMENT IS HIGHLY COMPLEX. IT DEPENDS ON AND RESULTS 
FROM A COMBINATION OF FACTORS WHICH VARY IN EACH COUNTRY. 

IN ADDITION TO PHYSICAL RESOURCES, INVESTMENT CAPITAL, 

TRAINED MANPOWER AND APPROPRIATE TECHNOLOGY, A COUNTRY 
MUST HAVE THE NECESSARY SOCIAL AND ECONOMIC INFRASTRUC- 
TURE, ORGANIZATION AND ADMINISTRATION BY GOVERNMENT, AND 
SUFFICIENT MOTIVATION AND PARTICIPATION OF THE PEOPLE IN 
THE DEVELOPMENTAL PROCESS AND SHARING IN THE BENEFITS 
DERIVED THEREFROM. THESE FACTORS IN TURN MUST BE ACTIVAT- 
ED BY ADEQUATE PLANNING AND MANAGEMENT CAPACITY WITH ATTEN- 
TION TO TRANSFER OF SCIENCE AND TECHNOLOGY. ULTIMATELY 
THERE MUST BE NATIONAL COMMITMENT TO DEVELOPMENT IN ADDI- 
TION TO POSSIBLE EXTERNAL ASSISTANCE COMMENSURATE WITH THE 
CAPACITY OF THE RECIPIENT COUNTRY TO UTILIZE SUCH ASSIST- 
ANCE EFFECTIVELY. 

"THE PARIS CONVENTION OVER THE YEARS HAS BEEN VERY EFFEC- 
TIVE IN PROMOTING THE TRANSFER OF TECHNOLOGY BY PREVENTING 
THE ESTABLISHMENT OF NATIONAL BARRIERS TO TRANSFER. AT 
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THE SAME TIME IT IS ADMIRABLY FLEXIBLE SO AS TO ALLOW EACH 
MEMBER COUNTRY FREEDOM IN ESTABLISHING ITS OWN LAWS ON 
INDUSTRIAL PROPERTY. IT SHOULD BE UNDERSTOOD, HOWEVER, 

THAT THE CONVENTION DOES NOT ASSURE THAT TECHNOLOGY TRANS- 
FER WILL TAKE PLACE, NOR WOULD SOME AMENDED FORM OF THE 
CONVENTION. FURTHER, IT IS NOT CLEAR WHETHER PROVISIONS 
ESTABLISHING EXCEPTIONS IN FAVOR OF DEVELOPING COUNTRIES 
WOULD HAVE THE DESIRED EFFECT OF RAISING THE LEVEL OF 
TECHNOLOGY FLOW FROM THE DEVELOPED COUNTRIES. 

"IT HAS BEEN ASSERTED THAT THE PARIS CONVENTION IN ITS 
PRESENT FORM CAUSES VARIOUS DIFFICULTIES FOR DEVELOPING 
COUNTRIES IN THEIR SEARCH FOR DEVELOPMENT. WE CONSIDER IT 
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IMPORTANT TO EXPLORE AND ANALYZE THESE QUESTIONS AND TO 
SEEK THE MOST EFFECTIVE REMEDIES. AT THE PRESENT TIME IT 
STILL APPEARS THAT MOST OF THE OBJECTIVES OF THE DEVELOP- 
ING COUNTRIES WITH RESPECT TO TRANSFER OF TECHNOLOGY CAN 
BETTER BE ACHIEVED THROUGH CHANGES IN NATIONAL LAW THAN 

THROUGH CHANGES IN THE CONVENTION. ANY CHANGE IN THE 
CONVENTION SHOULD BE MADE ONLY IF A PARTICULAR PROVISION 
THEREOF IS SHOWN TO PRESENT REAL PROBLEMS TO ONE OR MORE 
COUNTRIES, WHICH CANNOT BE ALLEVIATED IN SOME OTHER WAY, 
AND WHEN THE CHANGE WOULD NOT MATERIALLY IMPAIR RELATIONS 
BETWEEN THE OTHER MEMBER COUNTRIES. 

"IN LIGHT OF THE PRECEDING COMMENTS, WE OFFER THE FOLLOW- 
ING PRELIMINARY VIEWS ON SOME OF THE SUBSTANTIVE ISSUES 
RAISED IN THE WIPO ANALYSIS. 

"INDEPENDENCE OF PATENTS: WE AGREE WITH THE STATEMENTS IN 
THE WIPO STUDY SUPPORTING THE PRINCIPLE OF FULL INDEPEN- 
DENCE OF PATENTS, AS CURRENTLY EMBODIED IN ARTICLE 4BIS 
OF THE PARIS CONVENTION. THE PARTICULAR RELEVANCE OF 
THIS QUESTION ARISES IN THE SITUATION WHERE AN APPLICA- 
TION FOR A PATENT IN A DEVELOPING COUNTRY CLAIMS THE PRIOR 
ITY OF AN EARLIER FOREIGN APPLICATION FOR A PATENT WHICH 
WAS REJECTED OR INVALIDATED BECAUSE OF LACK OF PATENTA- 
BILITY. AUTOMATIC REVOCATION OF A PATENT BECAUSE ITS 
BASE OR PRIORITY PATENT WAS HELD UNPATENTABLE IS UNDESIRA- 
BLE FOR A NUMBER OF REASONS. 
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"CONCERNS PROMPTING THE CRITICISM OF THE PRINCIPLE OF 
INDEPENDENCE CAN EASILY BE REMEDIED ADMINISTRATIVELY, 
WITHOUT REQUIRING ANY MODIFICATION OF THE PARIS CONVEN- 
TION. IT COULD BE DESIRABLE THAT INFORMATION REGARDING 
THE PATENTABILITY OF AN INVENTION IN OTHER COUNTRIES BE 
AVAILABLE TO THE COUNTRY WHERE A LATER APPLICATION FOR 
PATENT COVERING THE SAME INVENTION HAS BEEN FILED. THIS 
INFORMATION MAY BE OBTAINED FROM THE OTHER COUNTRIES 
OR FROM THE APPLICANT. THE REQUIREMENT TO SUPPLY SUCH 
INFORMATION IS PRESENTLY USED BY SEVERAL COUNTRIES AND IS 
NOT PRECLUDED BY THE PARIS CONVENTION. THE PATENT COOPER- 
ATION TREATY SHOULD BE OF GREAT ASSISTANCE IN THIS REGARD 
TO ALL COUNTRIES WHICH ADHERE TO IT, BY PROVIDING MORE 
COMPLETE INFORMATION FROM WHICH TO DETERMINE THE PATENTA- 
BILITY OF INVENTIONS. 

"NATIONAL TREATMENT: SEVERAL PROPOSALS IN THE WIPO STUDY 
INVOLVE THE PRINCIPLE OF NATIONAL TREATMENT. WHILE UNDER- 
STANDING THAT THE PRINCIPLE SHOULD REMAIN UNAFFECTED IN 
THE RELATIONS BETWEEN DEVELOPED COUNTRIES, THE QUESTION 
ADDRESSED IN THE ANALYSIS IS WHETHER, IN RELATIONS 
BETWEEN DEVELOPING AND DEVELOPED COUNTRIES, THE PRINCIPLE 
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SHOULD SUFFER CERTAIN EXCEPTIONS. 

"THE PRINCIPLE OF NATIONAL TREATMENT IS A CORNERSTONE OF 
THE PARIS CONVENTION. IT ENSURES EQUALITY OF TREATMENT. 

IT IS VITAL FOR RATIONAL AND ORDERLY INTERNATIONAL TRADE 
INVOLVING INDUSTRIAL PROPERTY. ANY DEPARTURES FROM THIS 
PRINCIPLE SHOULD ONLY OCCUR AFTER THE MOST CAREFUL DEMON 
STRATION OF GENERAL ADVANTAGE. ALLOWING SOME COUNTRIES 
TO APPLY MORE STRINGENT CONDITIONS THROUGH HIGHER FEES, 
STRICTER WORKING REQUIREMENTS, SHORTER TERMS OF PATENTS, 
ETC., WITH RESPECT TO FOREIGN NATIONALS CANNOT SERVE TO 
ATTRACT FOREIGN TECHNOLOGY. 

"WE BELIEVE THAT ALL OF THE POSSIBLE DEROGATIONS FROM 
NATIONAL TREATMENT SHOULD BE ANALYZED BY TAKING INTO 
ACCOUNT THEIR POTENTIAL EFFECTIVELY TO CONTRIBUTE TO THE 
IMPROVEMENT OF ECONOMIC CONDITIONS IN DEVELOPING COUN- 
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TRIES THROUGH INCREASED TRANSFER AND APPLICATION OF TECH- 
NOLOGY. USING THIS APPROACH, WE WOULD RECOMMEND FURTHER 
STUDY OF THE SUGGESTION CONTAINED IN THE WIPO ANALYSIS 
REGARDING HIGHER FEES OR SHORTER PATENT TERMS FOR INVEN- 
TIONS NOT WORKED. THAT SUGGESTION MAY HAVE THE POTENTIAL 
TO CREATE AN INCENTIVE FOR DOMESTIC WORKING. MOREOVER, 

IT DOES NOT CONSTITUTE A DEPARTURE FROM THE NATIONAL 
TREATMENT PRINCIPLE AND THEREFORE COULD BE IMPLEMENTED BY 
NATIONAL LEGISLATION WITHOUT CHANGING THE PARIS CONVENTION. 

"PREFERENTIAL TREATMENT WITHOUT RECIPROCITY: THE CONCEPT 
OF PREFERENTIAL TREATMENT RAISES DIFFICULTIES FOR COUN- 
TRIES SUCH AS THE UNITED STATES WHOSE TRADE RELATIONS WITH 
OTHER COUNTRIES, INCLUDING INDUSTRIAL PROPERTY MATTERS, 

ARE FREQUENTLY GOVERNED BY MOST-FAVORED-NATION CLAUSES IN 
TREATIES OF FRIENDSHIP, COMMERCE, AND NAVIGATION. 

"THE DIRECTOR GENERAL HAS ALSO POINTED OUT SOME VERY PRAC- 
TICAL PROBLEMS WHICH THIS CONCEPT WOULD CREATE FOR MANY 
COUNTRIES. HOWEVER, CERTAIN ASPECTS THEREOF ARE FEASIBLE. 

A LONGER PRIORITY PERIOD, FOR INSTANCE, WOULD BE OFFERED 
BY THE PATENT COOPERATION TREATY, ADHERENCE TO WHICH 
COULD PROVIDE THE SORT OF BENEFIT DEVELOPING COUNTRIES 
ARE SEEKING. 

"MARKS: INITIALLY, WE WOULD LIKE TO EMPHASIZE THAT, 

WHILE MARKS AND THE OTHER RELATED MATTERS DISCUSSED UNDER 
THIS HEADING ARE EXTREMELY IMPORTANT, ESPECIALLY TO CON- 
SUMERS, MARKS ARE ONLY INDIRECTLY RELATED TO QUESTIONS OF 
TRANSFER OF TECHNOLOGY AND PROTRACTED CONSIDERATION OF 
THE QUESTIONS INVOLVED COULD DELAY A PROMPT RESOLUTION OF 
THE MORE IMMEDIATE ISSUES CONCERNING PATENTS. MOREOVER, 
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WITH RESPECT TO MANY OF THE QUESTIONS UNDER THIS HEADING, 

THE STUDY PROPERLY NOTES THAT WITHOUT REVISING THE PARIS 
CONVENTION, COUNTRIES MAY NOW ACHIEVE THEIR ENDS BY 
NATIONAL LEGISLATIVE ENACTMENT. 

"REGARDING "WELL-KNOWN MARKS," WE AGREE WITH THE COMMENTS 
OF THE DIRECTOR GENERAL THAT THEIR PROTECTION, LIKE THAT 
OF ANY MARK, IS MOTIVATED BY A DESIRE NOT ONLY TO PRE- 
SERVE THE INTERESTS OF THE OWNER, BUT ALSO TO PROTECT THE 
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CONSUMING PUBLIC FROM BEING CONFUSED AS TO THE ORIGIN OF 
GOODS. A DESIRABLE EFFORT MIGHT WELL BE TO EXTEND PRO- 
TECTION ACROSS TERRITORIAL BORDERS THROUGH BETTER MEANS 
OF SECURING PROTECTION IN A PLURALITY OF COUNTRIES, SUCH 
AS THE TRADEMARK REGISTRATION TREATY. 

"WITH RESPECT TO THE TREATMENT OF THE SUBJECT OF INDEPEN- 
DENCE OF TRADEMARKS, WE FULLY AGREE WITH THE WIPO 
ANALYSIS. REGARDING THE TOPIC OF COMPULSORY LICENSING OF 
TRADEMARKS, WE SHARE THE OPINION EXPRESSED IN THE STUDY 
OF THE DIFFICULTY TO ANALYZE THIS TOPIC, THE MORE SO 
SINCE IT IS CONTRADICTORY TO THE VERY NOTION OF TRADE- 
MARKS. 

"UNANIMITY OR MAJORITY: THE UNITED STATES DOES NOT AGREE 
THAT A QUALIFIED MAJORITY IS PREFERABLE TO UNANIMITY FOR 
REVISIONS OF THE PARIS CONVENTION. WE BELIEVE THAT ADOP- 
TION OF THIS SUGGESTION WOULD SEVERELY UNDERMINE THE UNI- 
VERSAL CHARACTER OF THE CONVENTION, A CHARACTER WHICH HAS 
BEEN FOSTERED BY THE UNANIMITY RULE SINCE 1890. 

"TECHNICAL ASSISTANCE: THE UNITED STATES SUPPORTS 
EFFORTS TO CREATE CONDITIONS FAVORABLE TO ECONOMIC DEVEL- 
OPMENT INCLUDING PROVIDING TECHNICAL ASSISTANCE TO DEVEL- 
OPING COUNTRIES, TO HELP THEM BECOME SELF-SUPPORTING. 
HOWEVER, WE ARE NOT SURE THAT INCLUSION OF TECHNICAL 
ASSISTANCE PROVISIONS IN THE CONTEXT OF ALL MULTILATERAL 
INDUSTRIAL PROPERTY TREATIES IS DESIRABLE. SUCH A PRAC- 
TICE MAY FRAGMENT THE RESOURCES AVAILABLE FOR TECHNICAL 
ASSISTANCE, THEREBY DILUTING THE OVERALL EFFECTIVENESS 
OF THE AID ACTUALLY PROVIDED. MENTION OF TECHNICAL 
ASSISTANCE IN EVERY SUCH TREATY WILL NOT INCREASE THE 
TOTAL RESOURCES AVAILABLE FOR THIS PURPOSE. WE THINK IT 
WOULD BE PREFERABLE TO HAVE TECHNICAL ASSISTANCE IN THE 
INDUSTRIAL PROPERTY FIELD CONSOLIDATED INTO A COMPREHEN- 
SIVE AND COHESIVE PLAN. 

"AS NOTED BY THE DIRECTOR GENERAL, THE CONVENTION ESTAB- 
LISHING WIPO VERY SPECIFICALLY AUTHORIZES THE ORGANIZA- 
TION TO OFFER LEGAL-TECHNICAL ASSISTANCE TO THOSE COUN- 
TRIES REQUESTING IT. RATHER THAN CREATING STILL ANOTHER 
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VEHICLE RESULTING IN CONFLICTING DEMANDS AND RESPONSIBIL- 
ITIES, THE EXISTING ARRANGEMENTS SHOULD BE STRENGTHENED 
THROUGH BETTER COORDINATION TO ACCOMPLISH THE NEEDED 
TASKS. 

"CONCLUSION: WE SUGGEST THAT THE GROUP OF EXPERTS 
UNDERTAKE TO STUDY CAREFULLY EACH OF THE SUGGESTIONS 
CONTAINED IN THE WIPO ANALYSIS TO DETERMINE WHETHER IT 
WILL CONTRIBUTE TO THE ATTAINMENT OF THE FUNDAMENTAL 
OBJECTIVE OF STIMULATING OR ACCELERATING THE FLOW OF 
TECHNOLOGY TO DEVELOPING COUNTRIES. END QUOTE. 

3. THE DEPARTMENT AND PATENT OFFICE WOULD BE INTERESTED 
IN RECEIVING ANY OTHER GOVERNMENT COMMENTS ON THE WIPO 
DOCUMENT AS SOON AS THEY ARE AVAILABLE. KISSINGER 

UNCLASSIFIED 


« END OF DOCUMENT » 
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